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This Is
The End

The end is near for CCW negotiations on cluster
munitions. Discussions this week on the first

and second revisions of the draft text clearly
demonstrated that there is no consensus, not by a
long shot. This was especially driven home by the
joint statement on Wednesday that has now been
endorsed by more than 40 countries-nearly half of
the States Parties participating in the negotiations.
The third revised text issued on Wednesday is only
minimally altered, and will not change anyone’s
perception of the protocol. It is very difficult to
see how the vast differences and fundamental
disagreements can be resolved-not in the next
few days, not ever.
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But strange things can happen in the final days

of negotiations. Proposals heretofore believed

to be unthinkable could be put on the table.

The CMC calls on states, especially those who
have already embraced the Convention on Cluster
Munitions, not to give in to the siren song of: we
have worked so hard for so long, we must have a
new protocol to show for it. A new protocol that
does more harm than good is not a desirable
outcome. Barring a major, last minute
overhaul, the draft protocol will fail

to have a significant humanitarian
impact; to the contrary, it will likely
cause great harm both to civilians and SI"P
to international humanitarian law. “EE

The CMC has in the past suggested
other ways to have a positive
outcome from the years of CCW
discussions on cluster munitions,
rather than an unnecessary and
counter-productive new international
law. States may be thinking now of

a Plan B, and may be looking to cut
various deals in the final hours.

We trust that there will not be a face-
saving deal that sells out the victims.

States Parties to the CCW have given it

their best effort, but it has fallen far short.

It is time for work on cluster munitions in the
CCW to end. In any event, the Convention on
Cluster Munitions will continue to build a powerful
norm against the weapon that will affect all of the
world’s nations.

The reaction on Monday and Tuesday to the new text of a
possible CCW Protocol VI on cluster munitions distributed
by French Chair Amb. Danon on Friday revealed virtually
no substantial shifts in countries’ positions and little
possibility for a text with meaningful changes. Countries
remain polarized over the direction in which the text
should move.

revealed a lack of consensus among
these states on what is an acceptable
baseline.

A significant number of Oslo states
held that the new version of the

text failed to contain meaningful
changes and reiterated that their
fundamental problems with the draft
remained in its failure to address
significant humanitarian concerns,
its continued attempt to provide
specific legal authorization for use
of cluster munitions known to cause
humanitarian harm, and its serious
step backwards for [HL. Delegations
including Austria, Mexico,
Switzerland, Honduras, Colombia,
South Africa, Chile, Lao PDR,
Ecuador, Norway, Costa Rica, Niger,
the ICRC, and the CMC clearly stated
that the present text was far from
acceptable and did not represent
progress towards consensus.
Canada said there was still a long
way to go and expressed significant
concerns over compatibility with the
Convention on Cluster Munitions.
Ireland reacted more positively to

CMC spokesperson Branislav Kapetanovic hands over
an Avaaz petition with close to 600,000 signatures
to Ambassador Danon, chair of the CCW negotiations.

As drafted, the text is still far below
the threshold of acceptability for
most States Parties and signatories
to the Convention on Cluster
Munitions (now frequently called

"the Oslo states”), but is well above
the threshold of the major military
users and producers. Discussions also

Katie Harrison, Steve Goose: Editors. Kate Castenson: Deputy Editor

£2W news CCW nemamGaiaimane

W5

Thursday, 24 November 2011

SCW news CCW o SO e S8\ news

Geneva, Edition 5

)ﬁ_?" T E F
P -

Men discuss unexploded MAT120 submunitions on Tripoli Street in Misrata. They were discussing whether they were dangerous or not.
Evidence of widespread use of submunitions is evident in most of the conflict-affected areas of the city.

Going Nowhere Slowly

©Sean Sutton/MAG

developments in the text, but said it
believed more needed to be done to
strengthen the humanitarian impact
on the ground.

On the other hand, the US, China,
India, Argentina, Belarus, Estonia
and the Republic of Korea reacted
favorably to the text, calling it

a substantial improvement and
proclaiming consensus was near.
They were frustratingly joined by
pro-protocol CCM states (now often
called “facilitator states”) Germany,
Sweden, Italy, Switzerland, Croatia,
Portugal, and the Netherlands,
which said they viewed it as a step
in the right direction, even if more
needed to be done.

At the same time, Pakistan, Russia,
India, Israel, and Ukraine saw the
new text as moving in the wrong
direction from their perspective,

with concessions “a one-way street”
(as India put it) in favor of Oslo states.

A highlight of the day was an
intervention from the CMC, by

UK Member of the House of

Lords, Lord Elton. He noted that,
"'Endeavour’ is a fine word, but to
those states that have signed the
Oslo Convention | would say: beware
of any fine words added to this draft
protocol. They are like paint on the
side of a ship. They may hide the rust,
but they don't affect how she sails.”

"Going...” continued on back page
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We welcome comments or feedback, including letters to the editor or commentaries, from all delegates to the CCW Review Conference.
These can be provided to us at the CMC seat, or by email to ccwnews@icblcmc.org

CCW News is a product of the Cluster Munition Coalition. The CMC reserves the right to decide what to publish in the CCW News.
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"Going..." continued

An article by article review of the new
text began with tense discussions on the
non-binding preamble, revealing the
basic differences in views regarding the
overarching purpose of the protocol.

At one point on Tuesday, China, in clear
frustration, declared, “We are not trying
to resolve fundamental differences,” and
moments later Russia echoed, “There is
no need at this stage to come back to
fundamental issues.”

were among those who wanted stronger
language, while Russia, India, Belarus,
China, Ukraine, Israel, Brazil, the US, and
Pakistan were among those who insisted
on changes to these “Oslo” provisions.

were among those reiterating calls for the
definition of cluster munition victims still

in the preamble to be placed in the article
on definitions, and were again opposed by
Israel.

the use of cluster munitions during the
12-year deferral period to only for the
defense “against attack or threat of attack,”
“including pursuant to security cooperation
agreements or arrangements existing

at the time of entry into force” of the
protocol. This was met by strong opposition
from Mexico and Norway, with Mexico
emphasizing that this provision would now
create three express authorizations of use of
munitions in the protocol. Norway voiced
additional concerns that the provision
would extend the right to use cluster
munitions and furthermore would be at
odds with the UN Charter. The Republic

of Korea, Ireland, South Africa, Portugal,
and Chile were amongst those who also
expressed concern and questioned the
merit of such a provision.

Pakistan, the US, Israel, Italy, and China
expressed varying degrees of support for
the clause.

At the end of the day, the Chair, French
Amb. Danon, introduced yet another

version of the text. [See “Even More of the
Same: Draft Text Goes Back and Forth”]

A new preambular paragraph focused
on clearance, suggested by Ireland,

was welcomed by Germany, Canada,
Switzerland, Japan, Lao PDR, and the
Holy See. A reference to the Convention
on the Rights of Persons with Disabilities
was opposed by Israel.

Pakistan and Norway continued to be
strange bedfellows in their joint objections
for the inclusion of a 1980 cut-off date for a
prohibition on use as arbitrary.

Switzerland reiterated its proposal made
during the week for a new article on
protection of civilians (essentially re-
stating existing IHL), and was supported
by Germany, Sweden, Ireland, Portugal,
Italy, Croatia, and the Holy See.

The US indicated willingness to discuss
the proposal further.

Delegations had completely opposing
positions on the inclusion and modification
of a number of preambular paragraphs,
including language referring to the
desirability of future “prohibitions or
restrictions” in the protocol, language

on the “unacceptable harm to civilians”
caused by cluster munitions, and language
referring to the protocol as an intermediate
step. Delegations including Ecuador,
Mexico, Honduras, Germany, South
Africa, Austria, the Netherlands, Ireland,
Italy, Canada, Switzerland, Lao PDR,
Portugal, Australia, and the Holy See

In Article 1, the scope of the protocol was
contested, with Canada, Mexico, Norway,
Switzerland, Austria, and South Africa
calling for changes to make it applicable

in all circumstances, rather than only in

situations relating to armed conflict. There was further contention over the

Canada, Mexico, Austria, and Norway inclusion of a proposal by Italy to limit

Everybody is calling me names...
I didnt even want to kill all those children
KEY QUESTION to in Yemen last year ...

Namibia and Liberia Katherine Harrison,

Action on Armed Violence
CCW News spoke with representatives

from Namibia and Liberia, two countries
that have signed a joint statement

with more than 40 nations that oppose
draft Protocol VI due to its insufficient
protection of civilians from the
indiscriminate harm caused by cluster
munitions.

.. can’t I just retire now?

Colonel Solomon S.Sihlongo of Namibia
expressed his frustration with the CCW
proceedings when he told CCW News,
“It defies reasoning why we are here
discussing a possible instrument that is
intended not to ban the use of all cluster
munitions as defined in the Convention
on Cluster Munitions, but rather to help
us continue killing innocent civilians.” Col.
Sihlongo voiced particular concern about
how the draft protocol would affect African
countries.

Everybody has to work longer in
the current climate.

Just wear the safeguard, and if anyone
asks, the CCW has said you are
perfectly safe.

Ambassador Conmany Wesseh of

Liberia also questioned the fundamental
principles of draft Protocol VI. He asked
why states were debating legitimizing

the use of weapons that a previous treaty
bans completely. Amb. Wesseh indicated
that the CCW discussions facilitated the
regression of “God-given inalienable
rights.” Any protocol on cluster munitions
must reflect the “core values as enshrined
in the spirit of the Convention on Cluster
Munitions.”

Even More of the Same:
Draft Text Goes Back and Forth

The Chair has presented three versions of
a draft protocol on cluster munitions. None
have come close to meeting the goals and
objectives of many states. The main trend
in the changes from Friday to Tuesday to
Wednesday was one of “back and forth”
or reversion.

The final change meant it
reverted all the way back to
the August GGE's text.

Of the changes that have
stuck, none have significantly
improved the humanitarian
impact a proposed protocol
would have. Article 5(4)(a),
which first appeared in the
Friday text, originally
allowed use of cluster
munitions “in order to defend
against attack or threat of
attack on its territory.” After

clearance. They also added

a paragraph on the need for
progressive development of
international humanitarian
law, which is ironic since the
proposed protocol is anything
but progressive.

KEY QUESTION to
Grethe Ostern

What do you have to
say to States Parties
and signatories to
the Convention on
Cluster Munitions
about these final
days of CCW

draft Protocol VI

In its three versions, the
provisions of the draft protocol
have largely ended up
unchanged or regressed.

In essence, the most recent
text is just more of the same.

In some cases, the Chair
reinserted articles on
Wednesday that he had
deleted on Tuesday.

In the opposite direction,
Article 3 bis on the protection
of civilians was inserted on
Tuesday, making clear that

Grethe Qstern, .
Norwegian People’s Aid negotiations?

Stand firm! States that have banned
cluster munitions have the full support of
the CMC, ICRC and the UN organizations
in standing firm on this issue. What is
needed is principled and unambiguous
conduct. This is not about big politics and
compromises. Ultimately it is about a large
number of human lives. Whatever short-
term cost there might be of standing firm
on rejecting the protocol cannot under
any circumstances be compared with the
humanitarian and political costs of cutting
a deal.

For example, on Tuesday, the
Chair deleted the contentious
"scope of application”
provision (Article 1(2)), which
stated that the protocol

would apply in situations

of armed conflict. The
provision, however, returned
in Wednesday’s draft. Similarly,
the requirement for states

to use only cluster munitions
with the lowest possible
unexploded ordnance rate
was deleted from Tuesday's
draft, but it reappeared in an
amended form on Wednesday.

several established principles
of international humanitarian
law apply, but then it was
deleted on Wednesday after
states pointed out that it
either added nothing or failed
properly to reflect the scope
of international humanitarian
law. The controversial final
sentence of the preamble
before the operative provisions
went from “have agreed, as an
intermediate step” on Friday
to "have agreed, as such a
step” on Tuesday to just “have
agreed” by Wednesday.

significant debate over the
proposal, the Chair replaced
this phrase with “in order

to defend its territory” in
Tuesday's draft, which does not
really narrow the meaning in
any notable way. The addition
of “after 1 January 1980"
improves the drafting of Article
6(1)(d), but it also explicitly
establishes a lengthy transition
period for separating certain
stockpiles.

The Tuesday and Wednesday
texts notably added a
preambular paragraph on

In assessing the revisions,

the CMC stressed that “all of
the fundamental flaws of this
protocol are still there.

None have been addressed....
The protocol promotes use of
cluster munitions by providing
specific legal authorization for
ongoing use of the weapon....
This draft protocol should still
be seen as unacceptable from
a humanitarian perspective.”

By Nicolette Boehland and
Anna Crowe, Harvard Law
School International Human
Rights Clinic
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Valmir is learning to describe what a BLU-97 submunition looks like, Yohansu Gebra, 50, was one of many people who

[ J
U Itl m a te IY, and what it does, so he can teach his friends about the danger. rushed to help victims at a cluster munition strike on a

PY PY Substantial numbers of cluster munitions were dropped on Kosovo prima;y:chool inIE:Iit':: in 1b998. She ::t;s;he.r dleg w:en
It I s a b o Ut during NATO Operation Allied Force in 1999. Many of them failed one of the unexploded bombs went off. A widow, she

to explode. still struggles to support her two young children.
© Sean Sutton / MAG Unexploded BL755 submunitions have been found in
a large number
[ ]
of human lives

Eritrea. Under the draft CCW protocol as it stands they
will not be banned providing they were made after
1980 and have at least one self-destruct mechanism.

3 l-.':‘. i " ' r ‘} '. l'.:h-
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Soraj Ghulam Habib lost both his legs when a BLU-97 cluster
submunition he stumbled across exploded while he was playing
with friends near his home in Herat, Afghanistan. He was

10 years old at the time. His cousin, who he was with, was killed.

BLU-97 submunitions are one of the weapons that will be
allowed under the draft CCW protocol as it stands.

As well as in Afghanistan, BLU-97 submunitions have been used
in conflict in Kuwait, Iraq, Yemen, Bosnia and Herzegovina,
Albania, Serbia, Montenegro, Sudan, South Sudan and Kosovo.

© Alison Locke

It's Not Getting Any Better

Discussions on Wednesday made it apparent that along with the ICRC and CMC impossible.” Portugal called the  its mixed feelings were “tinged
. . (Steve Goose), to reiterate that new text a “clear evolution.” with disappointment.” India

the second revised text tabled by French Chair the text still completely failed Switzerland rejected language reiterated that the CCW protocol
Amb. Danon on Tuesday was a dud, like the first to address their fundamental included in response to its process was not a one-way street
revision. It did not move the conference closer concerns, including that it still proposal for a new article on or cost free. Greece held that

. ) expressly authorizes the use protection of civilians from cluster it still had great concerns and
to consensus — not SUI’pI’ISIﬂgly, given the mOStly cluster munitions; still contains a munition attacks, saying; the weak the Republic of Korea said that
cosmetic Changes it contained. lengthy transition period during formulation by the Chair posed there were some improvements

which prohibited cluster munitions  gerious concerns for the integrity N the text but also some serious

The still fundamental Africa, Spain, Togo, Uruguay, could still be used; and still risks  of |HL and afforded no additional  reservations as certain provisions

unacceptability of the Chair's new and Zambia). The statement additional harm to civilians from - protection for civilians beyond would cause “unbearable financial
text to states concerned about its  emphasized that the new Chair’s cluster munitions. For many, this existing law. Norway, Canada, burdens, Increase security .

lack of humanitarian impact was  text failed to take into account was an even weaker draft than South Africa, Austria, Ireland, concerns, and bring about a * |esi
resoundingly demonstrated by a  their long-standing positions, did tkﬁt issued by.the .Cha|r on 1Ic:r|day New Zealand, along with Croatia favorable humanitarian situation.
joint statement by 34 countries not address concerns the text otlast We.ek' Liberia spoke for and the ICRC joined Switzerland ~ The US stategl the text had come
(Afghanistan, Angola, Austria,  would do more harm than good, the first time to state that cluster 5 express major concern over a long way, with the major users
Burkina Faso, Chile, Colombia, and did not have consensus. ml.",],'t'ons were “fundamentally the article. Portugal and Italy and proglucers having ma,de major
Costa Rica, DRC, Denmark, By the end of the day, the number evil” weapons. suggested ways to improve the concessions and suggestions.
Djibouti, Ecuador, El Salvador, of states subscribing to this So-called CCM facilitators, Italy, article, while Ukraine and Brazil The major users and producers
Guatemala, Guinea, Holy See, statement rose to over 40. Portugal, and Germany on the were supportive of it as drafted. were presenting themselves to
Honduras, Iceland, Lao PDR, Norway, Mexico, South Africa, othgr. hand viewed the text as a At the major users and producers E)hlf kk))ody;o b.e reg.ulat.ed, .the l:]S
Lebanon, Lesotho, Liberia, Liberia Lao PDR Canada positive development. Germany end of the spectrum, Russia he abored, TelterT(’;ln? its Vfw that
Madagascar, Mali, Mexico, Austrial, and New Zealanci, were Called the text “very satlsfa?ctory” stated it had mixed feelings about t edprotcl)co I\INOI;' dl.o ace them
Mozambique, New Zealand, among those that made even and a "successful complet|on the revised draft protocol. India ;:‘ te"; a eg‘?:l y (;nt Ing regime
Niger, Norway, Panama, South  tronger national statements, of what seemed a mission shared this unease and added that o '® CONSIGEreato

Bosnia, 1997: Fourteen-year-old Smaijic
found a cluster submunition when
playing in the woods with friends.

Not knowing what it was, he banged it
against a tree to try to open it. His right
hand was torn off but fortunately the
tree shielded his body from the blast.

Among the cluster munitions not
immediately banned by the CCW
protocol as it stands the following have
been used in Bosnia: KB-1 (made in
former Yugoslavia, if made after

1 January 1980 not banned for up to
12 years), MZD-2, (made in China, same
protocol status as KB-1), BLU-97 (made
in USA, not banned at all).

© Sean Sutton / MAG
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Like many children, 11 year old Zahra Hussein Soufan -

was attracted to the small size and curious shape of
the cluster bomblet that injured her near her home in

southern Lebanon.

The UN estimates that Israel used up to four million
submunitions in Lebanon in 2006, leaving behind
hundreds of thousands of deadly duds in many
populated areas.

Among these submunitions was the Israeli-made M85,
which will be permitted under the draft CCW protocol
as it stands.

© Alison Locke
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Iraqi father Mohammed
Ali Machmud explains
the massive danger

that the curious looking
yellow object - a BLU 97
submunition - poses to his
children. These weapons
were widely used by
coalition forces in Iraq

in 2003, and significant
numbers did not explode.

Earlier that day
Mohammed's son had

set off a submunition by
throwing stones at it. He
was one of the lucky ones.

© Sean Sutton / MAG

Indiscriminate cluster munitions claim innocent victims when they are used too,
not just when they fail to work and are picked up or stumbled across.

The UK fired tens of thousands of Israeli-made M85 submunitions in and around
Basra, Iraq in March 2003. Six-year-old Abdullah Yaqub was injured during a
cluster munition strike on a residential area of Basra. Shrapnel smashed through

the window of his home, cut off his arm and tore open his abdomen.

be a “remarkable achievement.”
Those that stood in the way and
threatened “to block,” would
bring about a real shame and
lose a rare opportunity, the US
admonished.

The ensuring article by article
review revealed that the preamble
remained very divisive, with
Norway, South Africa, and
Ireland amongst the most vocal in
explicitly raising issues with ways
in which the Tuesday Chair’s text
had weakened the already weak
protocol. On the other hand, the
new formulations were still too
strong for others such as India,
Israel, and Ukraine.

During discussions on continued
use during the 12-year deferral
period, South Africa referred back
to its proposal to include language
that “this protocol shall not be
interpreted as any justification for
the use of this protocol.

Changes to the “endeavor clause”
were also highly criticized by
delegations including Norway,
Ireland, Canada, and the CMC
as a weakening of the draft, but
remained too strong for others
such as Ukraine, Israel, and
China, which called for making
munitions not banned by Oslo
subject to the “endeavor”
provisions of the new draft.

"It was supported by Germany,
Ireland, and New Zealand. Israel
viewed the provision as drafted too
strong.

Norway, Canada, Ireland,
and the ICRC objected to the
Chair's refusal to amend the
scope provision to apply “in all
circumstances.”

Other issues such as the arbitrary
nature of the 1980 cut-off date
for a prohibition continued to

be raised by countries such as
Norway and Pakistan. Brazil
found the revised formulation

of a provision on stockpiling of
cluster munitions with a 40 year
cut-off date combined with a 1980
production date as a positive
development, whereas Norway
opposed this provision. China
continued to oppose provisions
aimed at reducing the number of
submunitions per cluster munition
container.

Canada, Austria, and Ukraine
called for the Chair to specify that
there was no consensus on this
draft if it was to be submitted from
Main Committee Il to the plenary
of the Review Conference.

The Chair Amb. Danon distributed
yet another text in the afternoon
on Wednesday afternoon that
appears to be a further weakening
of the previous text, almost
reaching full-circle to return to

the text on the table at the start
of negotiations on Monday of
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Arzi and Michael
outside their house
in southern Lebanon.
Their brother, Elias, was
injured the day before
this picture was taken
when an unexploded
submunition fell out of a
tree on the other side of
the street. It exploded
~ | on impact and a piece
- | of fragmentation went
- through his neck. Luckily
_ he survived.
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last week, making delegations
seriously pause to consider what
the point of the past week and a
half has been. [See "Even More of
the Same: Draft Text Goes Back
and Forth”]

A number of years after it should
have, time is finally running out on
CCW work on cluster munitions.

Katherine Harrison,
Action on Armed Violence

Gharachi Belkher was partially blinded in 1983 when an unexploded cluster
submunition he picked up near his home in Western Sahara - a lethal remnant of
the region'’s civil war - exploded. His eyes continued to deteriorate and because
he had no access to medical help he is now completely blind. Latest research
suggests there are still 85 areas in the region contaminated with cluster munitions.

The M42 artillery-delivered submunition and the BLU-63 air-dropped submunition
1 were both used in Western Sahara The M42 artillery-delivered submunition and
by the BLU-63 air-dropped submunition were both used in Western Sahara.

Under the draft CCW protocol as it stands they are not banned for 12 years
providing they were made after 1980.

© Alison Locke

QUICK FACTS

Nothing Is As It Seems

Some of the remarks this week
that left us scratching our heads in
puzzlement:

China insisted that additional
safeguards would not make
submunitions safer.

Germany asserted that the draft
protocol was a “progression” in
international humanitarian law,
even though it explicitly authorizes
use of cluster munitions while

the convention that preceded

it comprehensively bans the
weapons.

China and Russia admonished
other delegates to stop trying to
resolve “fundamental issues.”

India has complained that the
negotiations have been a “one-
way street,” with major users
and producers making all the
concessions.

Convention on Cluster
Munitions States That May
Embrace a Double Standard

Some States Parties and
signatories to the Convention on
Cluster Munitions have indicated
their desire to do all they can to
help conclude a new Convention
on Conventional Weapons (CCW)
Protocol VI on cluster munitions,
even though the draft protocol

is aimed at providing a specific
legal framework for ongoing

use of cluster munitions, and is
clearly contrary to the objectives
of the ban convention. The
Cluster Munition Coalition urges
these states to stay true to the
Convention on Cluster Munitions
and to reject any CCW protocol
that does not provide immediate
and adequate protection to
civilians from the indiscriminate
harm of cluster munitions.

France
Australia
Sweden
Portugal
Croatia
Lithuania
Germany
Italy
Switzerland
Netherlands
Ireland
Japan



