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Into (Very) Thin Air:
“Base Camp” for
the great protocol
summit attempt

On Friday, 18 November 2011, the Chair of CCW negotiations

on a possible future protocol on ¢

luster munitions,

French Ambassador Eric Danon, introduced a new version of a
protocol text containing minimal amendments to the previous,

still highly contested, August 2011
Using a metaphor around mounta

version of the GGE Chair's text.
in climbing, the Chair referred

to this new draft as the CCW's “base camp” on the road to future

campsites, with a further revised v
on Tuesday.

The Chair spent the day giving delegations
a run through of what to expect in the new
text before it was issued at the end of the
day. Grouping major outstanding concerns,
Amb. Danon asked delegations to consider
two main questions: if the protocol was to
be considered an intermediary step while
waiting for something stronger; and whether
it was possible to strengthen the immediate
humanitarian impact of the protocol.
Austria welcomed this but said it would
have been good to have had this discussion
conceptually much, much earlier.

The US, in the guise of a last minute,
heretofore unexpected proposal,

offered two amendments it implied were
monumental in nature. The proposal was
quickly revealed to have been shopped for
a considerable time, given the number of
prepared written statements that followed
which were delivered in orchestrated
succession.

The grand US proposal was to move the
exclusion for weapons with a claimed less
than 1% failure rate from Technical Annex

A (which refers to munitions excluded
entirely from the protocol, such as weapons
not covered under the Oslo definition of
cluster munitions), to Technical Annex B (the
optional menu of technical “safeguards”
which can be employed to deem a cluster
munition a legally permissible weapon.) This
would be accompanied by a new paragraph
stating that while the protocol did not
apply to weapons not banned under the

ersion of the text to be issued

Convention on Cluster Munitions, each High
Contracting Party to a CCW protocol that
retained these munitions “should ensure
that such weapons have the lowest possible
unexploded ordnance rate, consistent with
military requirements.”

Calling it a “major concession” on its part,
(despite the fact that the 1% failure rate
provision had been in the operative part of
the draft protocol since 2008 and was kept
there for over two years), the US continued
that this “significant” move would render a
number of other proposals “unnecessary,”
and ensure more compatibility for Oslo
states.

Theatrically, the US admonished the plenary
that it hoped it was not lost on the room
that when Oslo states have “lobbed”
criticisms on the CCW text, it has withheld
fire on criticizing the Oslo text (showing

in fact that this is exactly in fact where the
CCW exercise is aiming.)

The US claimed that its proposal would go
one better than the Oslo Convention by
addressing the “heart of the problem;” the
failure rate of munitions systems. Despite
the US's dramatic delivery, this conjecture
absolutely failed to jive with the fact

that failure rates were resoundingly and
universally dismissed in the Oslo Process as
unworkable and a fundamentally erroneous
basis for standards addressing humanitarian
harm from cluster munitions.
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Women deminers in Lebanon carry their gear to their work sites. © CMC, 2011

The US, clearly having done its lobbying,
was supported by most of the major military
non-ban convention States Parties, including
India, Russia, Ukraine, Turkey, Republic of
Korea, Brazil, Israel, Poland, and Greece.

India said the proposal would build
compromise and help reduce humanitarian
harm caused by the “irresponsible use”

of cluster munitions, a qualifier it strongly
emphasized. Russia gave full support,
underlining how difficult this “concession”
must have been for the US and how
"significant” its supposed impact was.
China, with an extensive written statement,
was also highly supportive. China
specifically called on NGOs “to depart
from the bigger picture” and view the merit
brought about by the draft protocol, and
stressed that while the changes proposed
did not perhaps achieve “idealistic high-
ground,” what they did achieve under
“practical conditions” would bring about
large financial contributions to resolve
problems caused by cluster munitions
through destruction of obsolete weapons,
victim assistance, and international
cooperation.

A small number of Convention on Cluster
Munition protocol facilitator states also
spoke out in favor of the US's proposal.
Australia called it a welcome and helpful
step which would improve the text's
humanitarian output. The Netherlands said
the principled idea to move the provision
was in-line with its proposals to improve the
complementarity and compatibility with the
ban convention. Germany likewise called
the proposal a welcome step that showed
the readiness of one major cluster munition
producer to work with Oslo states.

In light of the US proposal to move the
1% clause from Annex A to Annex B,
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Australia, supported by Germany and
Switzerland, called for the Oslo Definition
to be moved from Technical Annex A back
into the definitions in Article 2. Russia
reacted negatively, stating it was better to
bypass political issues and reiterated its
opinion that munitions not covered in the
ban convention definition were still cluster
munitions.

Others, including Norway, Canada, Austria,
Mexico, Switzerland, Mali, the CMC, and
ICRC, were clear that they did not find the
proposal meaningful. Norway stated that
years of testing cluster munitions have found
that a 1% failure rate cannot be met even on
hard surfaces and despite 1% claims, failure
rates of 10% or higher have been seen in
actual use. More importantly, 1% is way too
much when tens of thousands of cluster
munitions are used, Norway emphasized.
Norway said therefore it was not important
where such a clause was located, in
Technical Annex A or Technical Annex B.

The Convention on Cluster Munitions
doesn’t have unexploded ordnance rate
limitations and the US proposal misses

the point that the CCM prohibits all

cluster munitions, making UXO rates quite
pointless, Norway added.

Canada called the proposal “positive” but
“sort of déja-vu”. Canada was skeptical that
the proposal significantly affected in any
way the issue of complementarity as the
protocol still did not address the problem

of cluster munitions’ wide area impact and
specifically legitimized the use of weapons
prohibited by the CCM. Austria stated that it
failed to see at first glance how fundamental
problems, such as whether the protocol
would make the use of cluster munitions
more or less likely, would be much impacted
by the US proposal.

"Into Thin Air” continued on back page

We welcome comments or feedback, including letters to the editor or commentaries, from all delegates to the CCW Review Conference.
These can be provided to us at the CMC seat, or by email to ccwnews@icblcmc.org
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Mina Zunac, Ban Advocate,
in front of the CMC Photo
Exhibition, Geneva,
November 2011

© Gemima Harvey

"Into Thin Air” continued

Mexico said that any authorization of the use of cluster
munitions would be difficult to accept, because CCM
countries have committed never, ever to use cluster
munitions, despite the right of self-defense. Switzerland
said that the CCW was still a long way away from
agreement and running out of time, and that further efforts
were needed to strengthen common ground. Mali joined
others to emphasize that the transfer of the 1% failure
rate provision “would not really change much at all for
the end game.” Rather poignantly, Mali added that while
the CCW process had taken into account the views of
major countries with military concerns, it was third world
countries where cluster munitions have been used and it

would be wise to take their views into account.

The CMC (Steve Goose) echoed these fundamental
concerns, saying frankly that it was difficult to see how the
US proposal was a big deal or would have an impact.

The proposal would not address complementarity with the
CCM as the Oslo Process explicitly rejected a 1% failure
rate approach largely because it was unverifiable in an
international agreement. It should not be just UXO rates,
but the wide area effect of cluster munitions which should
be addressed, something this protocol does not do, he
added. The ICRC reiterated that its concerns had not been
addressed and again reminded delegations that a protocol
that provides less protection than an instrument already in
force would be a regressive step for IHL, and for the first
time ever, provide a lesser protection for civilians than a

treaty already in force.

KEY QUESTION to
Mina Zunac

What would you like
to say to states that
are in favor of draft

Protocol VI?

They are wasting their
time and money on

a process that is not
serving its purpose of
protecting civilians from the indiscriminate
effects of weapons. Civilians account for the
vast majority of cluster munition casualties,
so how can a protocol that allows for the
use of cluster munitions protect civilians?

If states want to endorse a weapon that
essentially targets civilians, then they
should approve of Protocol VI. However,

if states are genuinely concerned about
the humanitarian harm caused by cluster
munitions, they should comply with

the standards set by the Convention

on Cluster Munitions.

As a victim of cluster munitions, | must

say that the United States, China and
Russia, along with other states that support
Protocol VI in its current form, ignore the
strong consensus about cluster munitions
that lies outside the CCW process. Through
the Convention on Cluster Munitions, over
100 states — more than half the world’s
nations — have already declared that all
cluster munitions cause unacceptable
civilian harm and should be banned.

Mina Zunac joined the Ban Advocates in
December 2008 in Oslo for the historic
signing of the Convention on Cluster
Munitions. Mina has an intimate knowledge
of the harm that cluster munitions cause;
she was injured by one of these weapons
during the 1995 bombing of Zagreb. CCW
News spoke with Mina to gain a survivor’s
reaction to last week’s CCW proceedings.

Gharachi Belkher was partially blinded in 1983 after picking up a
cluster bomblet in Western Sahara. His eyes continued to deteriorate
and he had no access to medical help. Now he is completely blind.
©Alison Locke

Proposals to include a rolling cut-off date instead of
the 1980 prohibition date were discussed, including
proposals for the inclusion of a 20-year rolling date, and an
incremental five to ten year shift forward of the date.
In an attempt to find a compromise between those in favor
of a rolling date concept and those against it, the Chair

suggested shifting to a focus on stockpile management,

said.
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with the inclusion of a provision that all cluster munitions
older than 40 years would have to be removed from
operational stockpiles, “unless their reliability has been
confirmed by appropriate testing procedures.”

The US and Russia reacted positively to this suggestion.
Russia, supported by India, the US, Israel, China, and
Ukraine, also reiterated it was strongly against the
inclusion of a rolling advancement of the 1980 date, calling
it counterproductive to include any fixed rolling date which
could provoke a new form of arms race.

Canada on the other hand was highly skeptical and said
that a stockpile management approach would make it
even more difficult to determine what the immediate
humanitarian impact would be. It would get very
complicated and would be extremely hard to do, Canada

At the end of the day’s discussions, Germany stated it was
illuminating to see just how far positions are in fact apart.

Germany still maintained that it saw merit to bringing

states not party to the CCM to do “something” on cluster
munitions. Germany cautioned however, using the Chair’s

metaphor, that the CCW should be careful where it set its
base camp - if too low, it would not reach the summit.

The Chair, Ambassador Danon, distributed the text but

stated that this indeed represented “base camp” as he

Katherine Harrison,

The “New” Text:
More of the Same

The draft text of the proposed protocol

that the Chair distributed Friday contains
changes that are both minimal in number and
marginal in substance. From a humanitarian
perspective, the revised protocol is little, if
any, better than before. Despite some slight
improvements, the new version would not
deal any more effectively with the problems
caused by cluster munitions than the version

discussed last week.

The revised draft protocol
would still cause more
humanitarian harm than good.
It permits the indefinite use
of cluster munitions with one
safeguard, which have been
demonstrated time and again
to cause unacceptable harm
to civilians. It allows indefinite
use of cluster munitions with
a claimed failure rate of one
percent or less, though this
rate can be neither confirmed
nor verified. The revised
protocol retains the 12-

year deferral period during
which armed forces can use
cluster munitions without

any safeguard, even though
states have agreed these
weapons are so dangerous
to civilians that the proposal
would prohibit their use after
this deferral period. Indeed,
the revised protocol does not
change at all which cluster
munitions are “in” and which
are “out.”

The revised protocol also
does not address in any way
one of the major reasons

why cluster munitions cause

unacceptable harm to civilians:

their indiscriminate, wide-
area effect at the time of use.
Furthermore, despite frequent
calls for change, the new draft
has not strengthened the
transfer provisions, moved

the victim provision from the
preamble to the definitions
section, or augmented the

victim assistance section.
Several amendments to

the draft protocol appear
aimed at making the draft
protocol and the Convention
on Cluster Munitions more
“complementary and
compatible.” While they
improve the proposed
protocol, they do not have any
real effect on its humanitarian
impact, and certainly do not
fulfill the oft-stated desire

to have an “immediate and
substantial” humanitarian
impact.

The preamble and the so-
called “endeavor clause” now
refer to the possibility of future
“comprehensive prohibitions
or restrictions” on cluster
munitions.

The qualifier “or restrictions”
immediately undercuts the
added value of the references
to comprehensive prohibitions.
The notion of restrictions
rather than prohibitions is

also not compatible with

the Convention on Cluster
Munitions. Adding the phrase
“as an intermediate step” to
the preamble is positive, but
the major users and producers
of cluster munitions have given
no sign that they would view
the adoption of this protocol
as an intermediate step.

Given the time it has taken to
negotiate this weak protocol,
stronger steps seem unlikely.
The incompatibility with

the Convention on Cluster
Munitions is further
demonstrated by the new
language in Article 1(5). The
article now calls on states
parties to “ensure...the lowest
possible unexploded ordnance
rate, consistent with military
requirements” and shifts the
standard for judging cluster
munitions from unacceptable
harm, which takes into account
a range of factors, to failure
rate alone.

Other provisions also fall short
of addressing the humanitarian
problems of cluster munitions:
The qualifier “consistent

with military requirements”
appears in two places in the
new text and is problematic
because it subjects
compliance with obligations

to the vagaries of different
national interpretations and
implementation.

A new restriction on use
during the 12-year deferral
period further limits use to
situations where a state is
defending “against attack or
threat of attack on its territory.”
This addition appears to be
largely meaningless as well as
awkwardly drafted. The phrase
“threat of attack” is vague, and
the qualifier regarding security
cooperation agreements is
broad. Consequently, the
provision appears to say merely
that it is lawful to use cluster
munitions whenever it is lawful
to use force.

Article 6(1)(d) requires that
states remove all cluster
munitions more than

40 years old from operational
stocks, “unless their reliability
has been confirmed.” This
provision would benefit from
further explanation: it seems
at odds with provisions in both
Article 4 and Article 5, and it

is unclear whether it applies to
cluster munitions covered in
Annex B.

Action on Armed Violence

intended to distribute a new text, a “Camp 2,” on Tuesday.

The new Article 13(3)(a)
removes previous language
that required that states
consider amendments when
reviewing the Technical
Annexes of the Protocol.

This change seems to weaken
the provision.

Finally, shifting the one percent
clause from Technical Annex
A to Technical Annex B seems
to have no real impact. Those
cluster munitions with no more
than a one percent dud rate
could have been used forever
without restriction when
included in Technical Annex
A. They can similarly be used
forever without restriction when
included in Technical Annex B.
It is worth noting that the one
percent clause was only put

in Technical Annex A—at the
request of the United States—
in September 2010. So the
United States has in essence a
year later agreed to concede
the concession back.

The draft protocol does
strengthen some provisions
on, for example, marking,

risk reduction education, and
"feasible precautions to protect
the civilian population...from
the risks and effects of cluster
munition remnants.”

While the Chair's new text
includes such minor nominal
improvements, it is essentially
more of the same. The
proposed protocol remains a
weak instrument that continues
to fall far short of addressing
the unacceptable harm caused
by cluster munitions and

still sets poor precedent for
international humanitarian law.
States Parties should cease
their efforts to fix a flawed
proposal that is unnecessary,
counterproductive, and
damaging to the credibility of
the CCW.
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A Threat to International Law

The proposed CCW protocol poses a threat

to the ban on cluster munitions that has been

much discussed and should continue to be. But

the problem does not end there. The proposed
protocol would also have serious implications for
international law. As explained in a new Human
Rights Watch—Harvard Law School International
Human Rights Clinic paper, adoption of the
protocol would contravene established principles of
international law and set a dangerous precedent for
the future. The contents of the new draft protocol
distributed Friday do not change this analysis.

First, adoption of a protocol that
merely regulates cluster munitions
would run counter to the purpose
of international humanitarian law
(IHL). The Convention on Cluster
Munitions already establishes the
highest protections for civilians
with its ban. Watering down its
obligations with a different IHL
instrument would be inconsistent
with IHLs humanitarian objective.

Second, it is unprecedented in
IHL for a weak treaty to follow a
strong one. In fact, that body of
law, like most international law,
generally moves in the opposite
direction. Successive treaties
offer increasing protections for
civilians. For example, regulations
of chemical weapons and
antipersonnel landmines ultimately
evolved into absolute bans. Even
the preamble of the CCW itself
reaffirms “the need to continue

The adoption of a CCW cluster
munition protocol threatens

to be more than an isolated
contravention of accepted
international law principles. It
could also open the door to future
weakening of the law, particularly
in the field of weapons treaties.
Therefore, to protect the precepts
of international law as well as the
absolute ban on cluster munitions,

CCW States Parties should bring
their decade of deliberations to
an end and shift their energies
to promoting the Convention on
Cluster Munitions.

For more information, see Human
Rights Watch & Harvard Law
School International Human Rights
Clinic, From “"Good to Bad”: The
Threat Posed to International

Law by the Draft CCW Protocol

the ... progressive development
of the rules of international law
applicable in armed conflict.”
Contrary to this principle, valued
by CCW's drafters, adoption of the
weak protocol would represent
regression, not progression.

Third, the proposed protocol,
which permits use of cluster
munitions, would frustrate the
purpose of the Convention on
Cluster Munitions, which is to
eliminate the weapons and the
harm they cause. As a result, the
competing protocol would create
a “conflict between treaties.”
Conflicts create undesirable
incoherency and confusion in
international law. According to
one scholar, such a conflict of
laws is “an anomaly which every
possible precaution should be
taken to avoid.”

CLUSTER MUNITION
COALITION

CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news CCW news

on Cluster Munitions, November
2011, http://www.hrw.org/
news/2011/11/13/good-bad.

Bonnie Docherty,

Human Rights Watch & Harvard
Law School International Human
Rights Clinic

Branislav Kapetanovic calls on countries to uphold the standards set by the Convention on Cluster Munitions. © Gemima Harvey

The False Assurance of the 1% Failure Rate

Under the draft Protocol VI text as amended last Friday, cluster munitions
that result in no more than 1% unexploded ordnance (UXO) can be used
indefinitely without restrictions. Many states seemed to accept the US
delegation’s assertions that moving this provision to Annex B represented a
“painful concession.” However, the fact remains that cluster munitions with a
1% UXO rate could still be used, produced, and stockpiled. Yet even cluster
munitions with a producer-reported 1% failure rate could still pose a threat
to civilians, simply because not even stringent testing standards guarantee
a 1% failure rate in the field. The protracted task of clearing unexploded
submunitions in south Lebanon from the 2006 conflict with Israel illustrates
the dangers of trusting 1% failure rate claims.

Lamise Zein, 32 years and divorced with 2 daughters, has been with the NPA’s women demining team for 3.5 years,
places sandbags over two newly discovered cluster bombs in preparation for their detonation. Zein is the site supervisor and
Explosive Ordinance Disposal (EOD) team leader. © CMC, 2011

Norwegian People’s Aid (NPA) has
cleared unexploded submunitions
in south Lebanon since 2006,

with five battle area clearance
teams. NPA operations started
after the cessation of hostilities,
during which, according to the

UN, Israel dropped four million
cluster submunitions. The most
widely used submunitions in

South Lebanon were the older
US-produced M42, M46 and

M77. These submunitions are
known to be unreliable, and a high
proportion failed to function and
were left unexploded across large
areas of land. It is estimated that
the failure rate was on average at
25%. Another submunition used
by Israel was the M85, which is
equipped with a self-destruct
mechanism and has a producer-
reported failure rate of less than
1%. However, NPA's clearance
missions in Lebanon revealed that
this 1% failure rate, determined
under controlled testing conditions,
did not hold in the field. NPA
conducted a study, “M85: An
Analysis of Reliability,” with C. King
Associates and Norwegian Defence
Research Establishment in 2008

to assess the performance of M85
cluster submunitions in combat
conditions. This study, based on
data collected in south Lebanon,
concluded that the M85 had an
actual failure rate at investigated
sites of an average of 10%, proving
that munitions with a 1% failure
rate in controlled testing conditions
will not consistently yield a 1%
failure rate in combat conditions.

As an illustration, if only M85
submunitions were used in south
Lebanon, 400 000 unexploded

cluster submuntions would have
remained after the attacks, if one
applies the 10% failure rate in
combat situations determined by
the report. Even if a 1% failure
rate is applied, due to the sheer
number of submunitions used,

40 000 unexploded submunitions
would have contaminated an area
greater than 48 square kilometres.

Years after the conflict ended,
unexploded M85 submunitions
continue to present a threat to
civilians. In May 2011, five years
after the conflict ended, an NPA
team cleared an emergency spot
task and destroyed fifteen M85
cluster munitions, all equipped with
self-destruct mechanisms.

All CCW States Parties, but
especially the states that have
joined the Convention on Cluster
Munitions, must not agree to a
protocol that would make scenarios
like the one in south Lebanon

a possibility for the future. The
unreliability of the M85 reveals that
states cannot trust claims made by
manufacturers that their munitions
are 99% reliable, an assertion that
does not stand up to the reality of
use in combat situations. The only
way to eliminate the harm caused
by cluster munitions and protect
civilians is to ensure that they are
never used in the first place.

Eva Veble,
Norwegian People’s Aid
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CCW Musical Anthems

r Ordinary Day’
Daddy... Daddy. p Youre pregnant? Pantastie

Anthems for governments that won't relinquish
cluster bombs

"Acceptable in the 80s” - Calvin Harris
“Russians” — Sting

“America, F*** Yeah” - Team America: World
Police theme song

“Beat it" - Michael Jackson

“Sabotage” - Beastie Boys

"You Dropped a Bomb on Me” - The Gap Band
“Highway to Hell” —= AC DC

“War” - Edwin Starr

“Basket Case” - Green Day

Anthems for governments that want a cluster
bomb protocol, not matter how bad

“Aux Armes Et Caetera” - Serge Gainsbourg
“Breaking the Law" - Judas Priest

"I Fought the Law"” - The Clash

“Club America” - The Cure

“With Or Without You" - U2

“All Together Now" - The Beatles

“Je ne Regrette Rien” - Edith Piaf

“Rockin” After Midnight” — Marvin Gaye

"“Everything’s Gonna Be Alright” — Naughty By
Nature

“Lean On Me" - Bill Withers
' ~ "Don't give up on us baby” - David Soul
© Mik Brown “Don’t Give Up” by Peter Gabriel
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Where They Differ: Distinguishing the o o
Strong Convention from the Weak Protocol IS watChlng

Elements of Treaty Convention on ccw At the time of going to Ambassador Danon is due to be
Cluster Munitions draft protocol . presented with the petition today by
. o print, more than 586,000 Branislav Kapetanovic. Branislav was

Absolutely bans use, production, transfer, and stockpiling PEOPLE h . d o
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Coon;c‘aél:‘stror’n.lr)]/tgrfooi:lcbeltlons that take effect immediately Y N P I d y . The BLU 97 will not be banned under the
up y : ) ) online advocacy organisation current draft protocol being negotiated
Sets deadline for stockpile destruction Y N Avaaz and the Cluster here this week. Branislav was lucky to
Requires submission of request (rather than notification) e e : survive — due to its volatility the BLU 97 is
for clearance deadline extension Y N Munition Coalition, Ca,”mg highly dangerous for de-miners, and has
Includes binding definition of cluster munition victims Y N on governments to a.hgn beer? .iden'Fified as one of the worst cluster
Includes clearly mandatory victim assistance Y N any new agreement in the gunlttlgns |nhthe \fcvhorld. i N
Mandates international assistance for stockpile destruction CCW with the existing ban OUT. nzsv;]/ ere the most gens ave

d socioeconomic recovery v N ; vocalized their concerns are Germany

and s onomi . N under the 2008 Convention (89,955), France (75,036), Spain (57,558)
Requires national implementation of positive obligations Y N on Cluster Munitions and the United Kingdom (53,537). Citizens
Obliges states parties to work toward universalization and . his indiscri " from nearly every country have signed the
promote treaty’s norms Y N ensuring this indiscriminate petition proving that the world is watching
Increases stigma surrounding use of cluster munitions Y N weapon continues to be as talks continue.
Accords with international law principle of adopting com prehensively banned, and Amy Little
increasingly stronger humanitarian protections Y N innocent “VGS protected. Cluster Mt;nition Coalition
Strengthens rather than threatens international law Y N

So, apparently, if they are from after 198 million BC, they are really quite OK.
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