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onsensus as elusive as ever

Consensus in the CCW has remained as elusive as ever
throughout the first week of the Fourth Review Conference.
Wednesday and Thursday saw an article-by-article review of

the Chair's draft text of a CCW protocol on cluster munitions,
during which states stacked new and old proposals on top of
each other like the paperwork held in the UN documents booth.
As French Chair Ambassador Eric Danon led states through the
text it became unmistakably clear that, as usual, views on every
substantive provision of the draft text diametrically diverge.

States were even polarized over the
content of the preamble. Canada,
Austria, and Ireland called for inclusion
of language describing the protocol as an
interim step towards the Convention on
Cluster Munitions. Switzerland and the
Netherlands made other proposals, all
of which were objected to. Meanwhile,
India and Pakistan reintroduced past
proposals indicating the only problem is
“irresponsible use” of cluster munitions.
Several Convention on Cluster Munitions
states, as well as the CMC, again called for
the definition of a cluster munition victim
to be moved to the operative article on
definitions in order to give it legal effect.
Israel repeated its objection.

Clearly core conceptual disagreements
remain about the basic prohibitions and
exceptions in the protocol. Norway and
other ban states expressed serious concerns
about the fundamentally unworkable nature
of an exemption for all cluster munitions
with less than a purported 1% failure rate.
Pakistan and India requested the deletion
of key parts of the Convention on Cluster
Munitions definitions contained the annex.

No agreement was discernable on the draft
text’s proposed prohibition on the use of
cluster munitions produced before 1980.
Instead of 1980, Germany suggested a
“rolling” cut-off date of 20 years, which was
supported by Canada, ltaly, and Australia.
Pakistan opposed the 1980 cut-off date

as "arbitrary and meaningless in reality.”
Russia, India, Republic of Korea and the
US called for the 1980 date to remain
unchanged.

Norway proposed the deletion the
proposed 12-year transition period that
would allow all post-1980 cluster munitions
to be used, which was supported by several
ban states. Germany recommended that,
at a minimum, deferrals for the use of
cluster munitions should be deleted, which
was supported by several ban states. At
the other end of the spectrum, China,
Israel, Republic of Korea, India, Pakistan,
Ukraine, US and Russia insisted the 12-year
transition period remain unchanged.

Numerous ban states raised objections to
the blanket exception for cluster munitions
with one safeguard, with some such as
Norway, Mexico, and Canada, as well

as the ICRC, indicating that Article 5

and Technical Annex B could be deleted
altogether.

On Atrticle 7 on transfers, Mexico
reintroduced its proposal for a total ban
on the transfer of cluster munitions, and
was backed by several states. Pakistan
requested a deferral period to allow
transfers for five years. Sweden with the
support of several ban states proposed
changing the cut-off date for a proposed
prohibition on transfers from cluster
munitions produced before 1980 to those
produced before 1990.

Switzerland with the support of other
ban states proposed linking the clearance
article with its proposal on the protection
of civilian populations. China said the
proposed 10-year clearance deadline was
legally in contradiction with Protocol V on
explosive remnants of war.

Austria described the draft victim

assistance article as “major step backwards”

from existing legal instruments, a criticism
echoed by the CMC.

Germany and Norway suggested revisions
to the text's so-called “endeavor clause”
that says states will endeavor in the future
to adopt more comprehensive provisions.
The CMC and ICRC objected to it as

weak and without substance. India said
any implication that the protocol is an
intermediate step is unacceptable. China,
Israel, and Russia also opposed it.

On Thursday afternoon, Spain announced
that the European Parliament had just
adopted a resolution calling on states

to reject the protocol if it allows use of
cluster munitions prohibited by the ban
convention. Spain described the resolution
as representing “the views of the whole
continent.”

Convention on Cluster Munitions states that
most notably are playing a facilitating role
in concluding a protocol, aside from France
as chair, include Australia, Germany, Italy,

Japan, the Netherlands, Portugal, Sweden,

and Switzerland. It appears the United
Kingdom is active behind the scenes.

Over the course of this week, Convention
on Cluster Munitions states have continued
to object to what can only be described as
significant procedural issues that have been
exacerbated by a continued lack of clarity
and transparency from the podium. Several
states appear truly exasperated that, after
years spent making repeated proposals,
their concerns still have not been taken
into account in the Chair's text. Norway
suggested that square brackets be used

in the draft text to clarify sections that lack
agreement.

States have also expressed concern at
the Chair's intention not to make publicly
available the source of all proposals
delivered to him privately, outside the
negotiations. Austria was strongly critical
of this measure, while Norway said that
“normal” diplomatic procedures must be
followed, even in the CCW. Surprisingly,
Portugal and Italy tacitly supported for

the Chair’s plan to withhold attribution of
certain proposals.

Ambassador Danon appeared exasperated
at the objections to CCW procedure sand
said it was “clear” that “this text was not
agreed consensually.”

It is unclear what kind of rabbit the Chair
will attempt to pull out of his hat on
Friday in the form of a new text. All CCW
chairs have tried and failed at the task of
producing a text on cluster munitions that
incorporates the wildly different points of
view expressed by CCW states. The CMC
see little reason to believe this time will
be any different. Ambassador Danon has
stated that after consideration of this new
text on Monday, a subsequent revised
version will be presented on Tuesday for
further discussion.

Rima Saad, a Battle Area Clearance (BAC) searcher
with the Norwegian People’s Aid all-female de-
mining team, searches for cluster bombs. © Mariella
Furrer, CMC, 2011

auote On 16 November 2011, the European

Parliament passed a resolution which:

"Calls on the Member States not to adopt, endorse or

subsequently ratify any protocol to the CCW allowing for

the use of cluster munitions, which are prohibited under
the CCM...

Deeply regrets the fact that the draft text of Protocol VI

to be discussed at that conference threatens to undermine

the clear and robust international humanitarian law

standard established by the CCM, which comprehensively

bans cluster munitions, and would also weaken
the protection of civilians; ...

Considers that Protocol VI to the CCW is not compatible
with the CCM and that the Member States which have
signed the CCM have a legal obligation to strongly
oppose and reject its introduction...”
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KEY QUESTION to
Branislav Kapetanovic, Ban Advocate

Branislav Kapetanovic has been involved

in the process of banning cluster munitions

since the Oslo conference in 2007. Branislav
was injured by a BLU-97 in November 2000
when clearing cluster munitions in Serbia.

CCW News: What is the most problematic
part of the draft Protocol VI, in your opinion?

Branislav: Cluster munitions have been
used for more than half a century and have
consistently failed to meet the standards
promised by producers and users. | lost my
hands and my legs, and | have damaged
hearing and eyesight due to a type of
cluster munition which manufacturers
claimed was more reliable than other types,
and which would be allowed under the
draft protocol. We have numerous victims
in Lebanon from the M85, another type of
cluster munition that would still be allowed.
This is unacceptable. All states should join
the Convention on Cluster Munitions, the
only comprehensive ban on these weapons.

CCW News: What is your assessment of
the week?

Branislav: It is clear to me that there is no
consensus on the draft Protocol VI and that
as such it cannot be adopted. Many states
affirm that they cannot support Protocol VI
as it would lower standards established by
the CCM.

ANNOUNCEMENTS

Avaaz Petitions Hand Over
to Ambassador Danon

In just a few days, more than

500 000 signatures were gathered by Avaaz
and the CMC to call on governments to
not go back on their words to ban cluster
munitions and to keep protecting innocent
lives during and after war.

The CMC will hand over the petitions to
French Ambassador Danon, who is chairing
the negotiations on Protocol VI.

Monday, 21 November,
13h00

in front of Room XVIII
by the CMC
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Where is the Evidence?

The belief that the draft Protocol VI would have an immediate and significant humanitarian
impact requires a leap of faith. That is because little real evidence has been presented.
There have been a lot of assertions, but very few facts.

The ban on cluster munitions contained
in the Convention on Cluster Munitions
was built on an evidence-based approach
to assessing humanitarian harm. That

was made abundantly clear in explosive
ordnance expert Colin King's presentation
on Thursday. Such an approach has been
completely missing in the CCW.

What evidence is there that the use of
cluster munitions with no self-destruct
devices for 12 or more years will not cause
unacceptable harm? What evidence is
there that the use of cluster munitions
with self-destruct devices indefinitely will
not cause unacceptable harm? There is a
massive amount of field-based evidence
to the contrary on both counts.

What evidence is there that the ban

on use of cluster munitions produced
before 1980 will have an immediate and
significant impact? How many of those
pre-1980 cluster munitions are obsolete
and already slated for destruction?
Probably the vast majority of them.

The United States has since 2000
destroyed on average more than

9,400 tons of outdated cluster munitions
each year. For its fiscal year 2012, more
than one-quarter of the US conventional
weapons destruction budget will go to
cluster munitions.

How many and what types of pre-1980
cluster munitions are not slated for

destruction, and will be covered by the
protocol? How many and what types of

Weapons expert
Colin King on Protocol VI

Delegates should keep in mind the phrase
“large numbers of small munitions”
during their Review Conference
discussions on cluster munitions,

Colin King, one of the world’s foremost
explosive ordnance experts, said in a side
event yesterday.

King’s presentation starkly demonstrated
that the draft protocol does not address
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12-year-old Mohammad Abd el Aal shows how
easy it is for him to remove and replace his
prosthetic limb. Mohammad lost one leg and one
arm; his other leg and hand were badly injured
from a cluster bomb.

© Mariella Furrer, CMC, 2011

the reasons why cluster munitions cause
unacceptable harm to civilians, and
therefore why the protocol would not
have a significant humanitarian impact.
The protocol does not at all address

the accuracy problem—the wide-area
indiscriminate effect at the time of attack.
It does not address the large number

of small munitions problem. The vast
majority of cluster munitions produced
after 1980 do not have any safeguards,
yet can still be used for at least 12 years,
hardly an urgent or effective response. It
allows cluster munitions with a purported

post-1980 cluster munitions will still be
available for use under the protocol?
Nobody knows the answer to either
question, because the “major users
and producers” refuse to provide that
information.

There are many crucial unanswered
questions, and a shocking paucity of
evidence. That is not a good basis for

a credible international agreement,
particularly when so many lives and limbs
are at stake.

Steve Goose
Human Rights Watch

1% failure rate that cannot be verified.

It allows cluster munitions with self-
destruct devices that are known to have
high failure rates. And it allows cluster
munitions with two fuzes, such as the BLU-
97, which King called one of the “biggest
killers” and most objectionable of cluster
munitions, for civilians and deminers alike.
More on his presentation is

available on the CMC website www.
stopclustermunitions.org

LETTER TO THE EDITOR
Failing the Victims

Since the first victim assistance provision
was introduced in the 1997 Mine Ban
Treaty, states have consistently interpreted
victim assistance as an obligatory
standard, with clear and mandatory
implementation measures.

This standard has been incorporated into
the Mine Ban Treaty's 2009 Cartagena
Action Plan, the 2008 Convention on
Cluster Munitions, and the CCW 2008
Protocol V (Explosive Remnants of

War) Plan of Action. Regrettably, the
draft Protocol VI on cluster munitions
undermines this widely accepted
standard.

The current draft protocol text includes
qualifications and caveats that render
victim assistance voluntary, and
challenge its translation into obligatory
implementation measures.

Draft Protocol VI Article 11(1)
subordinates the international obligation
to provide assistance to victims to states’
“domestic laws and procedures.”

When a country adopts an international
treaty, it must make sure that its domestic
laws and procedures are in line with its
obligations under the treaty, NOT vice
versa. The Vienna Treaty on the Law of
Treaties prohibits states from invoking
internal law as a justification for failure to
meet an international treaty’s obligations.

Upon joining an international treaty,

a state is accepting an obligation

to review and reform its legislative
frameworks to ensure compliance with
the treaty. Domestic laws and procedures
must change if they are not up to the
international standards.

Draft Protocol VI Article 11(3) renders
voluntary specific measures for
implementation of victim assistance.

Protocol VI is riddled with qualifiers,
including for its victim assistance
obligations, most notably in Paragraph

3 of Article 11. All 7 implementation
measures identified in the article must
only be undertaken “as appropriate. This
vague expression is designed to allow a
state to decide when it wants to fulfill an
obligation and when it does not.

These caveats undermine the primacy
of international law and effectively
downgrade what should be a legal
obligation to provide victim assistance
to a voluntary endeavor. This is contrary
to the purpose of the provision, which is
to establish measures as the minimum
requirement for adequate victim
assistance implementation, and not a list
of optional measures for states to pick
and choose.

The current draft places the definition of
“victim” in a Preambular provision.

International documents related to
disarmament (the Mine Ban Treaty Nairobi
Action Plan, the Convention on Cluster
Munitions) recognize that victims include
the individuals killed or physically injured,
and that harm includes psychosocial harm,
loss of economic opportunity and of the
possibility to materialize one’s rights.

This definition should be placed in the
operative, legally binding part of the treaty,
and NOT in the Preambular section.

The current draft protocol text fails to
meet the necessary requirements for
adequate assistance to cluster munitions
victims.

Nerina Cevra, AOAV
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